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[bookmark: To1]To	:	All Members of the…
			Assistive Technology Advisory Committee
			California Committee on Employment of People with Disabilities
[bookmark: To2Bookmark]			Blind Advisory Committee
			State Rehabilitation Council
			Disability Advisory Committee
			California Vendors' Policy Committee
			Deaf and Hard of Hearing Advisory Committee

Through	:	Kelly Hargreaves, Chief Counsel. Office of Legal Affairs & Regulations
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[bookmark: From2Bookmark][bookmark: From3Bookmark]From	:	Matthew Kruse, Attorney. Office of Legal Affairs & Regulations

[bookmark: CreateDate]Date	:	September 11, 2013

Subject	:	Agenda Checklist pursuant to Bagley-Keene Open Meeting Act
[bookmark: Subject2Bookmark][bookmark: FileNoBookmark][bookmark: Start]

INTRODUCTION

This checklist has been developed as a quick reference guide to understand some of the main issues presented in complying with the Bagley-Keene Open Meeting Act (“Act” or “Bagley-Keene”).  The information contained herein reflects the law as of May 2013 and is not meant to be comprehensive.

It is understood that operating under the Act can sometimes be frustrating for advisory board members.  The frustration is due to the lack of efficiency built into the Act and the unnatural communication patterns brought about by compliance with its rules.  The Act recognizes the value in developing a consensus by individuals with a variety of backgrounds through debate, deliberation and compromise over efficiency.  Remember, when the Legislature creates a multimember body, it is mandating that the body go through this consensus building process.

This checklist covers:
· Creating compliant agendas, 
· Allowing for public comment, 
· What constitutes and how meetings may be held, and 
· Appropriate information sharing.

Additional provisions apply to special and emergency meetings and to agenda items that need not be discussed in an open forum but which may be discussed in private.  Consult your analyst or support staff for additional assistance with special or emergency meetings, and for closed sessions.

Violations of the Act can result in board decisions being invalid or overturned, or injunctions against the board and/or misdemeanor violations against individual members who attend the meeting in violation of the Act.  It is the obligation of each individual member to ensure compliance with the Act.

Note that "meeting" means any congregation of a majority of the members of a state body at the same time and place to hear, discuss and deliberate on any item subject to its jurisdiction.  Any direct in-person, phone or computer communication by a majority of the members, without providing the public with notice is prohibited. (Section 11122.5)  Serial meetings are also prohibited.  That is, two members may not discuss an issue, and then pass it to a third person who passes it to a fourth person, thereby reaching a majority of members.  A serial meeting can be accomplished via text, email, in-person or any other form of communication.  If a state body creates a workgroup or advisory body of its own, with more than 2 people, then that group must comply with Bagley-Keene as well.

Reimbursements for travel to attend a meeting that is not “mission critical” might not be authorized in accordance with Governor Executive Order B-06-11.  If your council, committee, or board wishes to hold a meeting in person for necessary reasons and travel is required, please contact your Advisory Committee Analyst or support staff in advance to determine if the Executive Order or other restriction may preclude reimbursement  prior to purchasing travel tickets or making accommodation reservations.

THE CHECKLIST

In determining whether or not the agenda meets the requirements of the Bagley-Keene Open Meeting Act, be sure that:

|_|	1.	It includes the address of the Internet site where the agenda is made available to the public, (Section 11125[footnoteRef:1] (a)) [The agendas should be posted on the Department's Internet site in addition to the body's Internet site, if separate.]; [1:  Section numbers are to the provisions of the Bagley-Keene Open Meeting Act in the Government Code.] 


[bookmark: Check2]|_|	2.	It includes the physical location(s) of where the meeting will be held (including call-in number, if available), with the date and time so that the public may attend, (Sections 11123, 11125(a)) [Note: This includes every location from where a board or committee member will be attending and if a board member declines after posting a location, that location must remain available for the public.];

[bookmark: Check3]|_|	3.	It includes the name, address and phone number of a knowledgeable person who can provide further information and answer questions about the meeting and the agenda. (Section 11125(a));

[bookmark: Check4]|_|	4.	It includes a brief, general description, understandable by a lay person, of what will be acted upon or discussed in either the open or closed session. (It need not be more than 20 words.) (Section 11125(b));

[bookmark: Check5]|_|	5.	It includes a disclaimer, if specific times are included for each agenda item that the times are approximate times only.  (Neither times nor names of people who are going to speak need be included in the agenda according to the Act, but if you choose to give approximate times, then you cannot begin an agenda item earlier than listed on the agenda, as advised by the Attorney General, because a member of the public may choose to attend for that particular item.);

[bookmark: Check7]|_|	6.	It includes a statement describing how, to whom and by what deadline, individuals with a disability may request a disability-related modification or accommodation, which includes an alternative format of the agenda, auxiliary aids or services in order to participate in the public meeting. (11125(f)) (Please see accessibility disclaimer at the end of this Checklist.);

[bookmark: Check8]|_|	7.	It is posted on the Internet and sent to those who have asked or indicated an interest, at least 10 days before the meeting. (11125(a));

|_|	8.	It is posted at every teleconference site if the members are participating from different locations and meets all other conditions for a notice. (11123)

Public comment is an integral part of the Bagley-Keene Open Meeting Act, please ensure the following:

|_|	9.	A meeting must allow for public comment either before or during each specific agenda item that is considered or discussed by the committee, council, etc. (Section 11125.7(a));

|_|	10.	Public comment may be subjected to reasonable regulation.  Though, public criticism of the policies, programs, or services of the state body, or of the acts or omissions of the state body is prohibited, (Sections 11125.7(b) and (c));

|_|	11.	There are only two occasions when public comment need not be allowed:

· The agenda item has previously been considered at a public meeting by a committee of the Board, comprised exclusively of board members, where members of the public were provided an opportunity to address the item.  However, if the item has been substantially changed since the committee meeting, a new opportunity to address the agency would be required at the full board meeting;

· The agenda item is one that may properly be considered in closed session, which would include deliberation and action on disciplinary proceedings under the Administrative Procedure Act. (Section 11125.7.) 

In determining whether or not the meeting meets the requirements of the Bagley-Keene Open Meeting Act refer to the basic definition in the introduction above.  Then, be sure that numbers 12 and 13 are adhered to unless an exception from number 14 exists:

|_|	12.	A meeting must be held in a place that is accessible and not in a location that prohibits admittance of any person based on race, religion, sex, disability, etc. (Sections 11123.1 and 11131) [Note:  This  includes a member's home if they choose to participate from their home] (Please see accessibility disclaimer at the end of this Checklist);

|_|	13.	The meeting may be recorded by anyone. (Section 11124.1);

|_|	14.	The law recognizes that not all gatherings of a majority of members of a state body at a single location constitute a meeting.  Current law provides that the provisions of the Act do not apply to the following situations, provided that "a majority of the members do not discuss among themselves, other than as part of a scheduled program, business of a specified nature that is within the subject matter jurisdiction of the state body," (Section 11122.5(c)):

· Individual contacts or conversations between a member of a state body and any other person, (Section 11122.5(c)(1));

· Attendance by a majority of members at a conference or similar gathering open to the public that involves a discussion of issues of general interest to the public or to public agencies of the type represented by the state body, (Section 11122.5(c)(2));

· Attendance by a majority of members at an open and publicized meeting organized to address a topic of state concern by a person or organization other than the state body, (Section 11122.5(c)(3));

· Attendance by a majority of members at an open and noticed meeting of another state body or of a legislative body of a local agency, (Section 11122.5(c)(4));

· Attendance by a majority of members at a purely social or ceremonial occasion, (Section 11122.5(c)(5));

· Attendance by a majority of members at an open and noticed meeting of a standing committee of that body, provided the members of the body who are not members of the committee attend only as observers, (Section 11122.5(c)(6)).

In order for the public to participate, information sharing is required.  To meet the requirements of the Bagley-Keene Open Meeting Act insure the following:

|_|	15.	The DOR may send information to committee members without sharing it with the public.  However, the documents must be available to the public if requested at the time of distribution to agency members. (Section 11125.1(a))  (Please see accessibility disclaimer at the end of this Checklist.)  Records exempt from disclosure under Sections 6253.5, 6254 or 6254.7 of the Public Records Act need not be disclosed even though the subject matter of the records may be considered or discussed at the meeting;

|_|	16.	If board members will be accessing electronic communications devices during the meeting, they should not communicate secretly with each other.  An announcement at the beginning of the meeting should be given to advise the public, such as: “You may notice board members accessing their laptops during the meeting.  They are using the laptops solely to access the board meeting materials which are in electronic format.”  Note: This is not an Act requirement, but is recommended to avoid the appearance of impropriety.

CONCLUSION

Adhering to the Act can be difficult and cumbersome.  Further, identifying current failures and making the necessary effort to correct them is time consuming.  However, this effort will pay off in creating the more open, transparent and interactive government we all desire.  With time, the standards the Act embodies will be readily met.  If any questions arise regarding the Act, please contact your Advisory Committee Analyst or Support Staff for advice.

* Accessibility Disclaimer

The scope of this memorandum is limited to the Bagley-Keene Open Meeting Act.  While the Act refers to other law, such as the Americans with Disabilities Act (ADA), this memorandum does not cover compliance with those laws.  The ADA and the Rehabilitation Act of 1973 require that State and local governments provide qualified individuals with disabilities equal access to their programs, services, or activities unless doing so would fundamentally alter the nature of their programs, services, or activities or would impose an undue burden.  One way to help meet these requirements is to ensure that government websites have accessible features for people with disabilities.  This accessibility extends to documents and physical location.  The Department of Rehabilitation will provide further assistance in the near future to ensure your committee/ council/ board provides accessible communications.  The links below are helpful starting points in this endeavor.  Accessibility of State and Local Government Websites and Making Documents Accessible
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