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MEMORANDUM

To: 	California Vendors Policy Committee 
[bookmark: From2Bookmark][bookmark: Through1Bookmark]
From:	Zach Mundy, Manager
[bookmark: Through2Bookmark]Business Enterprises Program 

Date:	May 21, 2015

Subject:	Department of Rehabilitation's Response to the CVPC Motions from the April 2015 Meeting

This memo responds to the motions from the April 16-17 meeting received on April 20, 2015.  The Department of Rehabilitation (DOR) has taken into careful and serious account the motions provided by the California Vendors Policy Committee (CVPC).  Below, I have responded to the motions that relate to the CVPC's responsibility to participate in the DOR's major administrative decisions or policy or program development as described in Title 9, California Code of Regulations (CCR), Section 7226.3 in light of the DOR’s ultimate responsibility and accountability for the program as described in CCR Section 7226.4.

MOTION 2015.2
Mr. Harmon moved the following motion. It was seconded by Ms. Moore:
The current Executive Committee shall continue communication with the previous Chair, to obtain training seminar monies currently being held in a trust fund by the previous Executive Committee since November of 2012.  The CVPC requests all statements and supporting documentation for accountability of these monies be obtained by the current Executive Committee, and presented to the CVPC for review. Upon approval, the obtained monies will be deposited into an appropriate Non-Profit status account by the current Executive Committee.
Motion passed unanimously.


DOR Response:  It is the DOR’s understanding that money raised by vendors for training seminar side activities was contributed by vendors and belongs to vendors.  However, DOR does not have control over proceeds that vendors, including members of the CVPC, collect as part of social events that are funded through private donations or a non-profit corporation, such as the CVPC Convention, Inc.  The DOR again reminds the CVPC, a committee of blind vendors as established in the Randolph-Sheppard Act, that any private proceeds raised by the CVPC Convention, Inc. or the vendors is not appropriate business for the CVPC. 

MOTION 2015.3
Mr. Harmon moved the following motion. It was seconded by Ms. Balani:
Move that the monies generated at the 2014 Training Seminar be placed into a reputable bank account created by the Executive Committee.  The amount of $3400 will be held in this bank account temporarily.  When a Non-Profit account is created for all funds, these funds will also be transferred to that account.
Motion passed unanimously.

DOR Response:  The DOR does not have control over monies collected at the 2014 Training Seminar that are funded through private donations or a non-profit corporation.  The DOR again reminds that this is not appropriate business for the CVPC to discuss.

MOTION 2015.4
Roy Harmon moved to approve the January CVPC meeting minutes. Ron Long seconded the motion. The motion passed unanimously.

DOR Response:  No response required, the motion applies to the CVPC operating procedures.

MOTION 2015.5
JC Aguilar moved the following motion. It was seconded by several CVPC members:
Whereas the current fee schedule used by licensed blind vendors to calculate the amount of set aside money to pay to the trust fund is no longer reflective of the needs of this program, and 
Whereas, this committee believes it to be in the vast majority of vendors best interest, and 
Whereas, the current fee schedule does not reflect the provisions of W&I 19629 B, and 
Whereas, this committee feels that it is unfair for any vendor to pay up to 49% of net proceeds to the trust fund, 
Therefore, it is moved that:  A new fee schedule be created that has the following provisions (1) the fee schedule begins after the exempted amount of net proceeds as calculated annually by the Program Manager as set out in W&I 19629 B, (2)  every dollar after that amount be assessed a flat 35% fee, (3) that there is no net proceeds limit or cap, (4) if 6% of adjusted gross sales is less, then the vendor may choose to pay that instead of paying off the fee schedule.  It is further moved that CVPC exercise its right to actively participate in any amendments to the fee schedule prior to their implementation.  
Yes: Mr. Harmon, Ms. Moore, Mr. Aguilar, Ms. Balani, Mr. Kilpatrick
No: Mr. Long
Motion passed.

DOR Response:  This proposal seems promising.  The DOR’s management team has met to discuss options that we plan to bring to the Rules Subcommittee.

MOTION 2015.6
Ron Long moved the following motion. It was seconded by Roy Harmon:
The CVPC recommends going forward with Location 740, the Philip Rain Building, as a satellite.
Motion passed unanimously.

DOR Response:  The DOR supports this motion.

MOTION 2015.7
Barbara Moore put forth the following motion. It was seconded by several CVPC members:
The Rules Subcommittee moves that the following changes to Section 7221 of the California Code of Regulations be submitted to the Department of Rehabilitation for consideration:

DOR response:  The DOR notified the Office of Administrative Law (OAL) in February 2015 of our plan to submit BEP regulation changes.  The DOR agrees with the reasoning and need for the change to certain provisions of the CCR’s section 7221, and will continue to develop the concept with a goal of submitting it to the OAL within 30 days.  Please see the DOR’s response to each proposed change to this section.

Current Regulation:

Section 7221. Vending Facility Trust Fund and Set-Aside Fees.
(a)	Vendors operating a Business Enterprises Program for the Blind, hereafter BEP, vending facility shall pay a set-aside fee into the Vending Facility Trust Fund.  
	(1)	Payment of the set-aside fee shall be made monthly based on the net proceeds, as defined in Welfare and Institutions Code section 19629(d) of the vending facility for the preceding month.  The fees shall not exceed 6 percent of the monthly gross sales, and the vendor may determine if he or she shall pay 6 percent of the monthly gross sales or use the BEP established set-aside fee schedule that has been approved by the Rehabilitation Services Administration to determine the set-aside fees to be paid.  When using the set-aside schedule, the fees shall not exceed 6 percent of the monthly gross sales. 
(2)	Payment of the set-aside fee shall be made to the Department of Rehabilitation, Vending Facility Trust Fund, Accounting Section, P.O. Box 944222, Sacramento, California, 94299-9222.  Payment of the fee shall be accompanied by the completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), incorporated by reference herein.  The income and expenses of each vending facility shall be reported using a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07). 
(b)	No set-aside fee shall be paid by a vendor when the net proceeds of the Business Enterprise are less than the set-aside fee exemption amount determined by BEP in accordance with Welfare and Institutions Code section 19629(b) and pursuant to (a)(1) herein, however, the vendor is required to file a completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) with the Department of Rehabilitation, Accounting Section, in accordance with subdivision (a)(2) of this subdivision, by the 25th day of the month following the month being reported or the vendor will be subject to the penalties contained in (c) herein.  
(1)	BEP shall adjust the set-aside fee exemption amount annually to reflect changes in the cost of living by the method indicated in Welfare and Institutions Code section 19629(b).
(2)	BEP shall provide 30 days advance written notice to vendors of any adjustment to the set-aside fee exemption amount.
(3)	Adjusted set-aside fee exemption amounts shall be effective on January 1st of the calendar year following the notice of adjustment.  
(c)	The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), set-aside fee and payment for liability and workers’ compensation insurance either must be received by the Department of Rehabilitation Accounting Section or postmarked by the 25th day of the month following the month being reported, in accordance with subdivision (a)(2) of this section.  When the 25th day of the month falls on a Saturday, Sunday or a holiday, the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) and the set-aside fee, shall be considered timely if postmarked on the following business day pursuant to Government Code section 6706.

1.	"In (c) (1) The penalty on late MOR’s are too severe. The vendors feel the penalties should be 10% or $100 which ever is less. Also it is for only the first month the MOR is late."

A.	CURRENT  REGULATION CCR 7221(c)(1)

"A penalty not to exceed either 15 percent of the late set-aside charge or $75, whichever is greater, shall be assessed against a vendor for each month that the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) or set-aside fee is late when one or more of the following conditions occur:"

Committee proposal 4-14-2015

A penalty not to exceed either 10 percent of the late fee owed to the trust fund charges or $50, whichever is greater but will not exceed $250 (or a proposed figure) in any single month.  A $50 penalty will be assessed for each subsequent month that the delinquency remains unpaid.   If the MOR and/or set-aside fee surpass 90 days delinquent the Vendor’s agreement or license may be terminated or suspended. 

The assessed penalty is calculated against the set-aside fee, payment to Workers Compensation and Liability Insurance not received by the accounting department in accordance with subdivision (a) (2) of this section. Such penalties are not deductible expenses for purposes of calculating set-aside.  

The vendor shall promptly file his/her MOR and pay his/her set-aside fees timely, as outlined below.  For the MOR and set-aside payment, timely shall mean the 25th calendar day following the period month-end. Period month end shall mean the last calendar day of the month.

DOR response:  The DOR accepts the submittal of the proposed changes to section 7221(c)(1) and will submit to DOR’s legal team to draft the regulation to submit to the OAL.

2.	"In ( c) (1) (B)  If the MOR has been sent in and it includes a check but is less than $100 short of the full amount owed,  after the vendor has been notified of the deficiency, they would be allowed to send in the owed amount in with the next month’s MOR without penalty."

A.	CURRENT  REGULATION CCR 7221(c)(1)(B)

"The set-aside fee shall be considered past due if some of the amount owed is received, but the accompanying payment is incorrect and less than the amount that is due in accordance with the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) submitted for that month."

Committee Proposal 4-14-2015

If the outstanding amount due is less than $100, a 10% penalty will be assessed to the delinquent amount after the vendor has been notified, the vendor is required to add it to the next month's DR 478 form.  If the outstanding amount is not included in the next month's set-aside charge, additional penalties will be assessed pursuant to CCR 7221(c)(1).  

DOR response:  The DOR accepts the submittal of the proposed changes to section 7221(c)(1)(B) and will submit  to DOR’s legal team to draft the regulation to submit to the OAL. 

3.	"In ( c )(1)(D) Speaks about signing the MOR and using the proper DR 478 form. It needs to be separated into two paragraphs."

A.	CURRENT REGULATION CCR 7221(c)(1)(D)

"The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), shall be considered past due, if it is not signed by the vendor or the vendor does not use the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) adopted by the Department."

Committee proposal 4-14-2015

Submission of the vendor’s Monthly Operating Report, DR478, and monies owed is an attestation that all amounts are true and correct.

DOR response:  The DOR accepts the submittal of the proposed changes to section 7221(c)(1)(D) and will submit to DOR’s legal team to draft the regulation to submit in a regulation package to the OAL. 

4.	"In (c)(4) There would be a line added after the words “N the Department shall determine the set-aside fee based on the most reliable information” to not to exceed the average amounts of similar facilities"

Committee elected to keep the current regulation         4-14-2015

A.	CURRENT  REGULATION CCR 7221(c)(4)

"If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) is delinquent for more than a month, the BEP or the Department shall determine the set-aside fee based on the most reliable information available and the vendor shall be liable for this amount, together with any penalties."

DOR response:  No response required as the committee elected to keep the current regulation.

5.	"In ( c )(4)(A) Because the announcement can be so miss leading in the financial section, it should not be used as a form of calculating a set aside fee. (4)(A) Could be eliminated. This issue is rectified in (4)."

 A.	CURRENT REGULATION CCR 7221(c)(4) and (c)(4)(A)

"If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) is delinquent for more than a month, the BEP or the Department shall determine the set-aside fee based on the most reliable information available and the vendor shall be liable for this amount, together with any penalties.
(A) In the event a vendor is delinquent the first month at a new or newly assigned vending facility, the BEP or the Department may determine the set-aside fee using the estimates contained in the DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein."

Committee proposal 4-14-2015

"If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) is delinquent for more than a month, the BEP or the Department shall determine the set-aside fee based on the most reliable information available and the vendor shall be liable for this amount, together with any penalties.

DOR response:  The DOR accepts the submittal of the proposed changes to section 7221(c)(4) and will submit  to DOR’s legal team to draft the regulation to submit in a regulation package to the OAL.  

6.	"In (d) The vendors believe the BEC should not reject a MOR for any reason but should still receive a copy of the MOR. The first half of (d) should stay and the second half of (d) and (1)(2)(3) and (e) should be removed. There are other provisions in the regulations that the BEC can address issues with the MOR’s."

A.	CURRENT REGULATION CCR 7221(d)

"Vendors shall send a copy of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), to the Department’s Accounting Office, as provided in subdivision (a)(2) of this section, as well as the BEP district office where the primary vending facility is located.  Upon receipt, the Business Enterprises Consultant, hereafter BEC, shall either accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07).  The BEC’s review to determine whether to accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07) shall include, but not limited to, the following:
(1)	Comparison of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), using financial averages, as defined in section 7211(a)(23) of these regulations, with similar vending facilities in a similarly populated area.
(2)	Verification of compliance with the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07), incorporated by reference herein.
(3)	Review of the gross receipts, net sales, cost of goods, payroll expense, other operating expense, other income, net proceeds, set-aside fee, and payments due.  This review shall include all required data, increases or decreases, during the past year, and comparability of such figures to those of similar facilities.
(e)	If after the review, the BEC rejects the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07), such report shall be returned to the vendor with a written notice of the deficiencies.  The vendor shall correct all deficiencies and submit the corrected DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), to the Department’s Accounting Office in accordance with subdivision (a) of this section and the BEP field office in accordance with subdivision (d) of this section.  The late penalty shall be assessed in accordance with subdivision (c) of this section."

Committee proposal 4-14-2015

"Vendors shall send a copy of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), to the Department’s Accounting Office, as provided in subdivision (a)(2) of this section, as well as the BEP district office where the primary vending facility is located.  Upon receipt, the Business Enterprises Consultant, hereafter BEC, shall either accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07).  The BEC’s review to determine whether to accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07) shall include only the following:
(2)	Verification of compliance with the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07), incorporated by reference herein.
(3)	Review of the gross receipts, net sales, cost of goods, payroll

Committee proposal 4-14-2015
Committee elected to leave the CVPC suggested amendment

DOR response:  The BEP does not accept this proposed change as there are concerns with amending the current regulation.  The MOR is the primary form used for a vendor to communicate and verify the earnings and expenses for each location.  The Business Enterprise Consultant (BEC) is the most knowledgeable DOR employee when it comes to both the actual operation of that specific facility and the proper execution of the DR 478.  This change in regulation would essentially stop meaningful communication of finances to the DOR.  Accounting cannot be responsible for understanding a DR 478 in a way that relates to the actual success of that location or if the data is within normal deviation for that particular location.  The review and approval of DR 478 is an essential BEC duty.  The BEC's review ensures the vendor is operating successfully, filling out the form properly and is the crucial link to the DOR chain of command if problems arise.  If CVPC is able to develop a recommendation in the subcommittee meetings to address the above concerns, the DOR is willing to consider the proposed change.

7.	This is a paragraph the vendors are requesting to add. "(j) The department shall provide to each vendor annually a detailed financial statement showing the vendor's contribution to the Trust Fund and the cost to the Set Aside account to maintain that facility. For example, new equipment, maintenance, upgrades and miscellaneous costs."

Motion passed unanimously.

DOR Response:  The BEP does not accept this proposal due to concerns with providing an automatic annual notification to all vendors.  All information can be obtained at anytime by any vendor through a Public Records Act request or an email to their BEC.  The BEP also has concerns about the additional workload that would be created with the implementation of this proposal as a requirement.  The BEP will explore the possibility of adding that functionality to the new AWARE software program when it is fully implemented.  If the CVPC is able to develop a recommendation in the subcommittee meetings to address our concerns, the DOR is willing to consider the proposed change. 

MOTION 2015.8
Sandy Balani moved the following motion. Juan Aguilar seconded. 
The CVPC moves to recommend that the BEP/CVPC vendor training event be held in San Diego in 2016.
Yes: Ms. Moore, Mr. Aguilar, Ms. Balani, Mr. Long, Mr. Kilpatrick
No: Roy Harmon
Motion passed.

DOR Response:  The DOR supports this request as long as the cost of the conference does not exceed the allocated CVPC budget for the vendor training conference. 

MOTION 2015.9
Sandy Balani moved the following motion. Several CVPC members seconded.
The CVPC moves that the charges for the supplemental health insurance that is paid by vendors who receive Medicare be paid or be reimbursed to those vendors from the Trust Fund.
Yes: Mr. Harmon, Ms. Balani
No: Ms. Moore, Mr. Aguilar, Mr. Long, Mr. Kilpatrick
Motion failed.

DOR Response:  The motion failed so no response is required.

MOTION 2015.10
Barbara Moore put forth the following motion. It was seconded by Juan Aguilar.
It is moved that the CVPC has no objections to the interim vendors being able to vote for their candidate in CVPC elections in their district.
Yes: Mr. Harmon, Ms. Moore
No: Mr. Aguilar, Ms. Balani, Mr. Long, Mr. Kilpatrick
Motion failed.

DOR Response:  The motion failed so no response is required.
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