MODIFICATIONS TO PROPOSED TEXT OF REGULATIONS
Title 9.  Rehabilitative and Developmental Services
Division 3.  Department of Rehabilitation

All proposed changes to Sections 7211, 7212.2, 7212.4, 7213.2, 7213.3, 7213.6, 7214.1, 7215.1, 7218, 7220, 7220.3, 7221, and 7225 of Title 9 of the California Code of Regulations are reflected below in underline for added text and strikeout for deleted text.  Modifications to originally proposed language are reflected below in double underline for added text and double strikeout for deleted text.

Paragraph (23) of subdivision (a) of Section 7211, entitled Definitions and Terms, is amended as follows:

 (23)	“Financial Averages” mean the BEP Profit and Loss Statewide Financial Averages for types of vending facilities defined in subsection (a)(54) herein, developed by the BEP annually using information derived from the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein, using the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07 06/16), incorporated by reference herein, submitted by BEP vendors.  
 
NOTE:  Authority cited:  20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e), 107b(3), 107b(6), 107b-1(2), 107b-1(3), 107d-1(a), 107d-3, 107d-4 and 107e(3); 34 CFR Sections 395.1(f)-(y), 395.2, 395.3(a)(3), (4), (7), (8) and (11)(ii) and (iv), 395.5, 395.7, 395.8, 395.9, 395.11, 395.13, 395.14, 395.16, 395.32, 395.33, 395.34 and 395.35; Section 8880.48, Government Code; and Sections 19011, 19095, 19095.5, 19153, 19625, 19626, 19627, 19629, 19630, 19631, 19632, 19635 and 19638, Welfare and Institutions Code.

Paragraph (2) of subdivision (b) of Section 7212.2, entitled Vendor-Trainers, is amended as follows:

	(2)	Be current with filing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein.

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107b(6), 107d-1(a) and 107d-4; 34 CFR Sections 361.48, 395.3(a)(7) and (8), 395.11 and 395.13; Section 113947.1, Health and Safety Code; and Sections 19011, 19632(b) and 19635, Welfare and Institutions Code.

Paragraph (6) of subdivision (c) of Section 7212.4, entitled In-Service and Upward Mobility Training, is amended as follows:

 (6)	Financial management and preparation of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein.
  
Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107b-1(3) and 107d-4; 29 USC Section 723(a)(5), (14) and (18); 34 CFR Sections 361.5(b)(42), 361.48(f), (o) and (q), 395.3(a)(4) and (8), 395.11 and 395.14(b); and Sections 19011, 19150(a)(3) and 19150(a)(10), 19632(b) and 19638(b), Welfare and Institutions Code.

Subdivision (k) of Section 7213.2, entitled Suspension or Termination of a Vendor’s Operating Agreement, is amended as follows:

 (k)	A vendor whose operating agreement is terminated may apply to operate another BEP vending facility, if the vendor pays all monies owed to the BEP, including, but not limited to, set-aside fees, payment for workers’ compensation and liability insurance, and penalties, and files any delinquent DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16), incorporated by reference herein.   

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107b(3), 107b(6) and 107d-1(a); 34 CFR Sections 395.1(o), 395.2, 395.3(a)(7), 395.9, 395.13, 395.16, 395.34 and 395.35; and Sections 19011, 19626, 19629 and 19635, Welfare and Institutions Code.

Paragraph (4) of subdivision (d) of Section 7213.3, entitled Good Cause for Suspension or Termination of a License or Operating Agreement, is amended as follows:

 (4)	Failure to file the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein, in accordance with these regulations.  


Paragraph (8) of subdivision (d) of Section 7213.3, entitled Good Cause for Suspension or Termination of a License or Operating Agreement, is amended as follows:

 (8)	Filing false or misleading DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16).

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e), 107b(3), 107b(6), and 107d-1(a); 34 CFR Sections 395.1(i), 395.1(o), 395.2, 395.3(a)(7), 395.3(a)(11)(ii), 395.5, 395.7, 395.9, 395.13, 395.16, 395.34 and 395.35; and Sections 19011, 19625, 19626, 19629, 19632 and 19635, Welfare and Institutions Code.
  
Paragraph (1)(C) of subdivision (b) of Section 7213.6, entitled Reinstatement of a License, is amended as follows:

(C)	If the individual requesting reinstatement was a former vendor, he or she has paid all monies owed to the BEP, including, but not limited to set-aside fees payment for workers’ compensation or liability insurance, and penalties, and filed all of the required DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16), incorporated by reference herein.

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016, 19632 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e), 107b(3), 107b(6) and 107d-1(a); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(7), 395.5, 395.7, 395.9 and 395.13; Sections 113700-114180, Health and Safety Code; and Sections 19011, 19625, 19629 and 19635, Welfare and Institutions Code.

Subdivision (e) of Section 7214.1, entitled Application Requirements and the Application Process, is amended as follows:

 (e)	In addition to the grounds for immediate disqualification of an applicant established in subsection (d) herein, the BEP shall disqualify an applicant who owes the BEP monies, including, but not limited to, set-aside fees, payment for workers’ compensation or liability insurance, and penalties, with the exception of subsection (e)(2) herein, or has any outstanding DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein.

Paragraph (1) of subdivision (e) of Section 7214.1, entitled Application Requirements and the Application Process, is amended as follows:

(1)	The Department’s Accounting Office shall verify that each applicant who is a vendor is not delinquent in the submission of any DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), or payment of set-aside fees, penalties, or insurance payments.  If the vendor is found to be delinquent on any of these payments, he or she may satisfy the delinquency by paying the amount of the delinquency in full, in the form of a cashier’s check or money order, no later than five calendar days before the date of his or her interview.  The applicant shall bring evidence of recent payment to the interview to avoid any potential disqualification.

Paragraph (5) of subdivision (g) of Section 7214.1, entitled Application Requirements and the Application Process, is amended as follows:

(5)	Notice that a vendor who is an applicant may not participate in a selection interview unless he or she pays any delinquent or outstanding payments as specified in subsection (e) herein, or files any delinquent or outstanding DR478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16).

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e), 107b(3) and 107b-1(3); 34 CFR Sections 395.1(i), 395.2, 395.3(a)(4), 395.5, 395.7, 395.9 and 395.14(b); and Sections 19011, 19625, 19629 and 19638(b), Welfare and Institutions Code.

Paragraph (2) of subdivision (c) of Section 7215.1, entitled Interim Vending Facility; Announcement; Interviews; Selection of a Vendor, is amended as follows:

 (2)	A vendor’s efficient operation and management of his or her current vending facility, as evidenced by submission of DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16), incorporated by reference herein, and payment of any and all financial obligations to the BEP arising from the operation of his or her vending facility in accordance with these regulations.


Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b) and 107a(e); 34 CFR Sections 361.5(b)(5), 395.1(i), 395.2, 395.3(a)(4), 395.3(a)(7), 395.5, 395.7 and 395.14(b); and Sections 19011, 19013.5(b), 19625, 19626 and 19638(b), Welfare and Institutions Code.

Subdivision (b) of Section 7218, entitled Vendor-Owned Vending Facility Equipment, is amended as follows:

(b)	When vendors choose to purchase vending facility equipment, such equipment may be amortized and included as an operating expense when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein, in accordance with the following:

Subdivision (c) of Section 7218, entitled Vendor-Owned Vending Facility Equipment, is amended as follows:

 (c)	The vendor shall maintain, repair, and replace any vendor-owned vending facility equipment at his or her expense and may include the expense as a cost of doing business when preparing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16).

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Section 107b(2); 34 CFR Sections 395.3(a)(5) and 395.6; and Section 19011, Welfare and Institutions Code.

Paragraph (1) of subdivision (h) of Section 7220, entitled Operation of a Vending Facility, is amended as follows:

 (1)	A quarterly meeting with the Business Enterprises Consultant, hereafter BEC, at the vendor’s primary site, which shall include, but not be limited to, a review all of the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16) filed since the last quarterly meeting, payment of any financial obligations owed to the BEP, any delinquent DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16)  or payments of any financial obligations owed to the BEP, any complaints received from the contracting agency, and any incidents reported in accordance with subdivision (e) of this section.

Subdivision (j) of Section 7220, entitled Operation of a Vending Facility, is amended as follows: 

(j)	Under no circumstances shall a vendor purchase services, merchandise, supplies or equipment for his or her vending facility from himself or herself or a partnership or other entity in which the vendor has a financial interest of any type and include the cost of such services, merchandise, supplies or equipment in a DR 478, Vendor’s Monthly  Operating Report (Rev. 07/07 06/16) to offset the set aside fees owed to the BEP.





Subdivision (m) of Section 7220, entitled Operation of a Vending Facility, is amended as follows:

(m) 	If records are not maintained to support the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16), the BEP or the Department may estimate the sales, expenses, and set-aside fees from all information available, including sales tax returns, facility announcements, prior the DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16) filed for the vending facility or other similar locations.  The vendor shall pay the BEP the set-aside fees calculated in accordance with this subdivision and any penalties.

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e) and 107b(3); 34 CFR Sections 361.5(b)(5), 395.1(o), 395.3(a)(7), 395.3(a)(11)(vi), 395.3(a)(11)(viii), 395.3(a)(11)(ix), 395.5, 395.7, 395.9, 395.16, 395.34 and 395.35; Section 12926, Government Code; Sections 113700 et seq. and 114259.4, Health and Safety Code; Sections 1171 et seq., 5401, 6408 and 6409.1, Labor Code; and Sections 19011, 19013.5(b), 19153, 19625, 19629, 19632(a) and 19633, Welfare and Institutions Code.





Paragraph (2) of subdivision (e) of Section 7220.3, entitled Vendor Placed on Probation, is amended as follows:

(2)	Fails to file one or more DR 478, Vendor’s Monthly Operating Reports (Rev. 07/07 06/16), incorporated by reference herein, in accordance with Section 7221 of these regulations.

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107, 107a(a)(5), 107a(b), 107a(e), 107b(6) and 107d-1(a); 34 CFR Sections 395.2, 395.3(a)(7), 395.3(a)(11)(ii), 395.5, 395.7 and 395.13; and Sections 19011, 19625, 19632(d) and 19635, Welfare and Institutions Code.

Section 7221 is amended as follows:

§ 7221. Vending Facility Trust Fund and Set-Aside Fees.
(a)	Vendors operating a Business Enterprises Program for the Blind, hereafter BEP, vending facility shall pay a set-aside fee into the Vending Facility Trust Fund.  
	(1)	Payment of the set-aside fee shall be made monthly based on the net proceeds, as defined in Welfare and Institutions Code section 19629(d) of the vending facility for the preceding month.  The fees shall not exceed 6 percent of the monthly gross sales, and the vendor may determine if he or she shall pay 6 percent of the monthly gross sales or use the BEP established set-aside fee schedule that has been approved by the Rehabilitation Services Administration to determine the set-aside fees to be paid.  When using the set-aside schedule, the fees shall not exceed 6 percent of the monthly gross sales.  
 (2)	Payment of the set-aside fee shall be made to the Department of Rehabilitation, Vending Facility Trust Fund, Accounting Section, P.O. Box 944222, Sacramento, California, 94299-9222 94244-2220.  Payment of the fee shall be accompanied by the completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein.  The income and expenses of each vending facility shall be reported using a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16). 
(b)	No set-aside fee shall be paid by a vendor when the net proceeds of the Business Enterprise are less than the set-aside fee exemption amount determined by BEP in accordance with Welfare and Institutions Code section 19629(b) and pursuant to (a)(1) herein, however, the vendor is required to file a completed DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) with the Department of Rehabilitation, Accounting Section, in accordance with subdivision (a)(2) of this subdivision, by the 25th day of the month following the month being reported or the vendor will be subject to the penalties contained in (c) herein.  
(1)	BEP shall adjust the set-aside fee exemption amount annually to reflect changes in the cost of living by the method indicated in Welfare and Institutions Code section 19629(b).
(2)	BEP shall provide 30 days advance written notice to vendors of any adjustment to the set-aside fee exemption amount.

(3)	Adjusted set-aside fee exemption amounts shall be effective on January 1st of the calendar year following the notice of adjustment.  
 (c)	The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), and the sum of the set-aside fee, and payment for liability insurance and workers’ compensation insurance, hereafter collectively referred to as the set-aside charge, must either must be received by the Department of Rehabilitation Accounting Section or postmarked by the 25th calendar day following the reporting period month-end of the month following the month being reported, in accordance with subdivision (a)(2) of this section.  Period month-end shall mean the last calendar day of the month.  When the 25th day of the month falls on a Saturday, Sunday or a holiday, the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) and the set-aside fee, charge shall be considered timely if postmarked on the following business day pursuant to Government Code section 6706.  Penalties are not deductible expenses for purposes of calculating the set-aside fee.  
(1)	A penalty not to exceed either 1510 percent of the late set-aside charge or $7550, whichever is greater, shall be assessed against a vendor for each month that  if the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) or set-aside fee charge is late, but will not exceed $250 for the first month.  A $50 penalty will be assessed for each subsequent month the late set-aside charge remains unpaid.  If the set-aside charge or penalty remains unpaid for 90 days or more, the Vendor’s Operating Agreement or License may be suspended or terminated.  The DR 478, Vendor’s Monthly Operating Report (Rev. 06/16) or set-aside charge is late when one or more of the following conditions occur:


(A)	Set-aside fees charge or the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), or both, are not received pursuant to subsection (c) herein.
(B)	The set-aside fee charge shall be considered past due late if some of the amount owed is received, but the accompanying  the payment is incorrect and amount is less than the amount that is due in accordance with the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) submitted for that month.  Penalties will be assessed pursuant to section 7221(c)(1) above with the exception of outstanding amounts due of $100 or less.  If the outstanding amount due is $100 or less, a 10% penalty will be assessed to the amount due and the vendor will be notified of the delinquent amount.  The vendor is required to add the delinquent amount to the next month’s DR 478, Vendor’s Monthly Operating Report (Rev. 06/16) after notification.  If the outstanding amount is not included in the next month’s set-aside charge after notification, a $50 penalty will be assessed pursuant to section 7221(c)(1). 
(C)	The set-aside fee charge shall be considered past due if payment is made by check, and the check is returned for insufficient funds or other reasons.
(D)	The DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), shall be considered past due, if it is not signed by the vendor or the vendor does not use the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07) adopted by the Department
(2)	Penalties shall not be assessed, if acts of nature beyond the vendor’s control and due to no negligence on the part of the vendor, the vendor is unable to file the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), in accordance with subdivision (c) of this section.  The vendor must notify the BEP Manager in writing of the facts that prevent the vendor from filing the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) in accordance with subdivision (c) of this section.  The BEP Manager shall determine whether penalties shall not be assessed in accordance with this subsection.  
(3)	Vendors who have submitted a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) but have failed to include the set-aside fee charge shall be given written notice of the delinquency.
(4)	If a DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16) is delinquent for more than a one month, the BEP or the Department shall determine the set-aside fee charge based on the most reliable information available and the vendor shall be liable for this amount, together with any applicable penalties.
(5)	Submission of the vendor’s DR 478, Vendor’s Monthly Operating Report (Rev. 06/16), is an attestation that all amounts are true and correct.
(A)	In the event a vendor is delinquent the first month at a new or newly assigned vending facility, the BEP or the Department may determine the set-aside fee using the estimates contained in the DR 460, Vending Facility Announcement (Rev. 09/09), incorporated by reference herein.
 (d)	Vendors shall send a copy of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), to the Department’s Accounting Office, as provided in subdivision (a)(2) of this section, as well as the BEP district office where the primary vending facility is located.  Upon receipt, the Business Enterprises Consultant, hereafter (BEC), shall either accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07 06/16).  The BEC’s review to determine whether to accept or reject the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07 06/16) shall include, but is not limited to, the following:
(1)	Comparison of the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07), using financial averages, as defined in section 7211(a)(23) of these regulations, with similar vending facilities in a similarly populated area.
(12)	Verification of compliance with the DR 478A, Vendor’s Monthly Operating Report Instructions (Rev. 07/07 06/16), incorporated by reference herein.
(23)	Review of the gross receipts, net sales, cost of goods, payroll expense, other operating expense, other income, net proceeds, set-aside fee, and payments due.  This review shall include all required data, increases or decreases, during the past year, and comparability of such figures to those of similar facilities.
[bookmark: _GoBack](e)	If after the review, the BEC identifies issues that substantiate rejection of rejects the DR 478 Vendor’s Monthly Operating Report (Rev. 07/07 06/16), the BEC will attempt to contact and discuss these issues with the vendor.  If the issues are not rectified during this communication, the DR 478, Vendor’s Monthly Operating Report (Rev. 06/16) such report shall be returned to the vendor with a written notice of the deficiencies.  The vendor shall correct all deficiencies and submit the corrected DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), to the Department’s Accounting Office in accordance with subdivision (a) of this section and the BEP field office in accordance with subdivision (d) of this section.  The late penalty shall be assessed in accordance with subdivision (c) of this section.
(f)	A vendor operating an interim vending facility shall submit a separate DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), while he or she is operating the facility.  
(g)	Department records of financial data including quarterly and annual reports of the Vending Facility Trust Fund shall be made available to any interested party in accordance with the California Public Records Act (Government Code section 6250 et seq.).
(h)	Set-aside funds deposited into the Vending Facility Trust Fund shall be used only for the purposes specified in Welfare and Institutions Code section 19629, 20 United States Code section 107b(3), and 34 Code of Federal Regulations section 395.9. 
(i)	The Department shall report financial averages to vendors.  Financial averages are used by the Department to review trends and patterns within the food service industry, and to provide Department field staff with data that can be used to assist vendors to improve the operation and profitability of their vending facilities.  BEP shall prepare and distribute to all vendors an annual report of the BEP profit and loss statewide financial averages for each type of by August 31st of each year, reporting data for the previous fiscal year.
Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4, and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC Sections 107b(3) and 107b-1(1); and 34 CFR Sections 361.49(a)(5)(v), 395.9 and 395.12. Government Code, Sections 6250 et seq., 6706 and 12926; and Sections 19629, 19637 and 19639, Welfare and Institutions Code.


Paragraph 1 of subdivision (b) of Section 7225, entitled Vending Machine Commissions, is amended as follows:

(1)	A commercial vending company operating vending machines on state property, where there is a BEP vending facility, shall pay commissions in accordance with a contract with the Department to BEP on a monthly basis.  All such commissions from these vending machines shall be paid to the BEP for disbursement to the vendor.  Vending machine commissions shall be reported by the vendor on the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein, when the commissions are received by the vendor.

Paragraph (1) of subdivision (d) of Section 7225, entitled Vending Machine Commissions:

(1)	Such vending machine income shall be reported on the DR 478, Vendor’s Monthly Operating Report (Rev. 07/07 06/16), incorporated by reference herein, as part of the net proceeds for the month in which the income was received.  

Note: Authority cited: 20 USC Section 107b(5); 34 CFR Section 395.4; and Sections 19006, 19016 and 19639, Welfare and Institutions Code. Reference: 20 USC 107d-3; 34 CFR Sections 395.8 and 395.32; and Sections 19011 and 19630, Welfare and Institutions Code.
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