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This memorandum is intended as a guide to understanding and complying with the Bagley-Keene Open Meeting Act (“Act” or “Bagley-Keene”), set forth in Cal. Gov. Code sections 11120-11132. While we hope that this guide serves as a helpful road map, it is not meant to be comprehensive. The information in this memorandum reflects the law as of January 1, 2019. Please disregard any prior memoranda on this topic. 

Bagley-Keene covers state boards, commissions, and committees. The purpose of the Act is to ensure that “proceedings of public agencies be conducted openly so that the public may remain informed.” (Cal. Gov. Code sec. 11120.) The intent of the Act is that “actions of state agencies be taken openly and that their deliberation be conducted openly.” (Id.) In general, the Act requires state bodies to publicly notice their meetings, prepare agendas, accept public testimony and conduct their business in public unless specifically authorized by the Act to meet in closed session. 

This memorandum will cover:
1. What constitutes a meeting
2. Publicly noticing meetings
3. Creating compliant agendas
4. Distribution of information 
5. Meeting venues
6. Use of electronic devices during meetings
7. Teleconference meetings
8. Voting at meetings
9. Public participation and comment
10. Recording meetings 
11. Disclosure of information under the PRA and privacy considerations
12. New board members

Additional provisions apply to special and emergency meetings and to agenda items that need not be discussed in an open forum but which may be discussed in private. Special meetings can be held to discuss sensitive items such as pending litigation, proposed legislation, or disciplinary action. Emergency meetings can be held in certain emergency situations as defined by the Act. Consult your attorney for additional assistance with special or emergency meetings, and for closed sessions.

Violations of the Act can result in board decisions being overturned, injunctions against the board, and misdemeanor violations against individual members who attend the meeting in violation of the Act. It is the obligation of each individual member to ensure compliance with the Act.

What is a meeting?
A meeting means “any congregation of a majority of the members of a state body at the same time and place to hear, discuss, or deliberate upon any item that is within the subject matter jurisdiction of the state body to which it pertains.” (Cal. Gov. Code sec. 11122.5(a).) Note that a meeting under the definition of the Act may occur even if voting does not take place.

Members do not have to be physically in the same space for a “meeting” to occur. Any direct in-person, phone, or computer communication by a majority of the members, without providing the public with notice is prohibited by the Act. (Cal. Gov. Code sec. 11122.5.)

Meetings of Workgroups, Subcommittees, and Taskforces 
Workgroups, subcommittees, taskforces, and similar multi-member bodies of state advisory bodies are subject to Bagley-Keene when both of the following apply (See Cal. Gov. Code sec. 11121(c)):
· The subcommittee was created by formal action of the state body or of any member of the state body; and
· The subcommittee consists of three or more persons

The requirements of Bagley-Keene do not apply if the subcommittee consists of fewer than three persons. Note that it is the number of persons on the committee that is determinative, not the number of persons that are board members. Therefore, if a subcommittee consisted of two board members and two other interested persons, its meetings would have to meet all the requirements of Bagley-Keene. If a subcommittee of fewer than three persons will meet and the meeting is not noticed, other members of the advisory body should not attend the meeting, to avoid the risk of violating the Act. 

When a workgroup or subcommittee meeting is noticed, the Act permits attendance by a majority of the advisory body, as long as the advisory body members who are not subcommittee members attend only as observers. (Cal. Gov. Code sec. 11122.5(c)(6).) As observers, the advisory body members may not ask questions or make statements while attending the workgroup or subcommittee meeting. They also may not sit with the workgroup or subcommittee. (See 81 Ops. Cal. Atty. Gen. 156.) 

Some advisory bodies schedule their subcommittee meetings immediately before or after their regular meetings. In these instances, other advisory bodies are typically present to be available for their own subcommittee meeting. In these instances, the subcommittee meeting should be noticed and should contain a statement to the effect of “Members of [advisory body] who are not members of [workgroup or subcommittee] may be attending the meeting only as observers.” 
Meetings Prohibited under the Act
Serial meetings are prohibited under the Act. Serial meetings occur when two members discuss an issue and then pass information to a third person who passes it to a fourth person, thereby reaching a majority of members. Serial meetings can also occur through “hub and spoke” style communication, where one member communicates separately with other members individually about the same issue. A serial meeting can be accomplished via text, email, in-person or any other form of communication. 

What is not a meeting?
The Act recognizes that not all gatherings of a majority of members of a state body constitutes a meeting. The Act recognizes several exemptions to the meeting requirements, provided that a majority of the members do not discuss topics within the jurisdiction of their state body. (See Cal. Gov. Code sec. 11122.5(c).) The following is a non-exhaustive list of common exemptions to the meeting requirements of the Act:
· Individual contacts or conversations between a member of the state body and any other person. (See Cal. Gov. Code sec. 11122.5 (c)(1).)
· Attendance by a majority of members at a conference open to the public that involves a discussion of issues of general interest to the public.
· The majority of members may not discuss among themselves, other than as part of the program, business within the subject matter jurisdiction of the state body. (Cal. Gov. Code sec. 11122.5(c)(2).)
· Attendance by a majority of members at an open meeting of another state body.
· The majority of members may not discuss among themselves, other than as part of the meeting, business within the subject matter jurisdiction of the state body. (Cal. Gov. Code sec. 11122.5(c)(4).)
· Attendance by a majority of members at a purely social occasion, as long as members do not discuss among themselves business within the subject matter jurisdiction of the state body. (Cal. Gov. Code sec. 11122.5(c)(5).)

Notice of Meetings
State bodies must provide at least ten calendar days’ written notice of each meeting to be held. (Cal. Gov. Code sec. 11125(a).) Subcommittee meetings must also be noticed if the subcommittee consists of three or more persons. 

The notice must be distributed as follows:
· Provided to members of the state body.
· Provided to any person who requests that notice in writing. 
· Posted on the Internet at least 10 calendar days in advance of the meeting. (Id.) Please note that the DOR webmaster requires the document to be posted at least 5 days before the post date to ensure it is posted on time. 
· Made available in appropriate alternative formats upon request by an individual with a disability (Cal. Gov. Code sec. 11125(f).) 
· State bodies cannot impose a fee for putting documents into alternative formats. 

The notice must include the following:
· Name, address, and telephone number of any person who can provide further information prior to the meeting. (Cal. Gov. Code sec. 11125(a).)
· Website address where notices are made available. (Id.) 
· A specific agenda for the meeting. (Cal. Gov. Code sec. 11125(b).) Please refer to the next section for more information on agendas.
· Information regarding how, to whom, and by when to request a disability-related accommodation necessary to participate in the meeting. (Cal. Gov. Code 11125(f).) 

The notice does not need to include a list of witnesses expected to appear at the meeting. (Cal. Gov. Code sec. 11125(a).) State bodies may not charge a fee for providing a notice of meeting. (Cal. Gov. Code sec. 11126.7.)

Agendas
Agendas must be included with each meeting notice. The agenda must include a brief description of items to be discussed at the meeting. A brief description of an agenda item generally need not exceed 20 words. (Cal. Gov. Code sec. 11125(b).) The information provided should help the public determine whether they should attend or participate in the meeting. Broad, generalized agenda items such as “New Business," "Committee Reports," "President's Report," or "Miscellaneous," that do not specify the matters discussed, do not meet the standard for specific agenda items under the Act.
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Amending Agenda Items after Distribution and Posting
If a state body wants to add an item to its agenda, it must do so ten calendar days prior to the meeting. It must then post and distribute the amended agenda and notice as described above in the Notice section at least ten calendar days before the meeting. 

If there are fewer than ten calendar days before the meeting, items cannot be added to the agenda.

Order of Agenda Items
Items listed on the agenda may be taken up out of order. However, the purpose of moving the agenda items must not be to frustrate public input on an item. State bodies should note on either the top or the bottom of the agenda that “All times indicated and the order of business are approximate and subject to change,” to alert members of the public this is a possibility. 
If a state body schedules a multi-day meeting and may move items scheduled for a particular day to an earlier day, the state body should provide notice of this possibility on its agenda. For example, an agenda for a multi-day meeting may state: “Items scheduled for a particular day may be moved to an earlier day to facilitate the board’s business.” 

Discussion of Items Not on Agenda
Committee members may not discuss or act on matters not included on the agenda. However, occasionally members of the public or committee members may wish to raise issues that are not listed on the agenda. To allow for this possibility, state bodies can include an item on their agendas titled “Agenda Items for Future Meetings” This allows people attending a meeting to raise any issues they may have that may be appropriate for future board discussion. Matters raised under this agenda item should be discussed only to the extent necessary to determine whether they should be made an agenda item at a future meeting. (§11125.7(a))

Distribution of Information 
When documents or records pertaining to an agenda item are prepared by the state body or a member of the state body and distributed to members during a meeting, the documents or records must be made available for public inspection at the meeting. If documents or records are prepared by some other person and distributed to members of the during a meeting, the documents or records must be made available for public inspection after the meeting. (Cal. Gov. Code sec. 11125.1(b).) Records exempt from disclosure under the Public Records Act (PRA) need not be disclosed even though the subject matter of the records may be considered or discussed at the meeting. (Cal. Gov. Code sec. 11125.1(a); see Cal. Gov. Code sec. 6250 et seq.) Examples of records exempt from disclosure under the PRA include attorney-client privileged communications, records of pending litigation and claims against the state, personnel or similar files, and records or data relating to examinations. State bodies should consult with their attorney if they have questions about disclosure of records.

Meeting Venue
All meeting locations must be accessible to individuals with disabilities. (Cal. Gov. Code sec. 11131.) Meetings cannot be held in any facility that prohibits admission of individuals on the basis of race, religious creed, color, national origin, ancestry, or sex. (Id.) Meeting locations must be free for members of the public to enter. (Id.) 

Use of Electronic Devices during Meetings
Committee member should not communicate electronically with each other (e.g., email, text message, instant message) during an open meeting on any matter within the committee’s jurisdiction. If laptops and other electronic devices are to be used during a meeting, a committee member should make the following statement at the beginning of the meeting: “You may notice members of [advisory body] accessing their laptops during the meeting. They are using the laptops solely to access meeting materials, which are in electronic format.” 

Teleconference Meetings
State bodies are permitted to hold teleconference meetings under Bagley-Keene, as long as they follow the specific teleconference provisions of the Act. Under the Act, “teleconference” means a meeting in which the members of the state body are connected by electronic means, either through audio or both video and audio. (Cal. Gov. Code sec. 11123(b)(2).) Effective January 1, 2019, state bodies have two options for holding meetings under the Act. 

Other requirements to comply with the Act, for either teleconference option, are listed here:

Option 1: Cal. Gov. Code sec. 11123
· The state body must post agendas at all teleconference locations.
· Each teleconference location must be identified in the notice and agenda of the meeting. 
· Each teleconference location must be accessible to the public. 
· If members are calling in to a meeting from their homes, their residence address must be listed in the meeting notice, and their residence must be open to the public for the meeting.
· The public must be able to address the state body from any teleconference location. 
· At least one member of the state body must be physically present at the location specified in the meeting notice 
· Recommendation, not required by law: Upon discovering that remote access has failed, the state body should end or adjourn the meeting in accordance with Gov. Code sec. 11128.5. 
· The state body should provide notice of the end or adjournment on its website and by email to anyone who requested notice.
· If the meeting is reconvened on the same day, the state body must provide further notice by automated message on telephone line on agenda or similar means that communicates when the body intends to reconvene and how the public may participate.

Option 2: Cal. Gov. Code sec. 11123.5
· State body must designate a primary physical meeting location. 
· Public must be able to attend and participate at this location.
· Quorum of state body members must be in attendance at this location.
· Remote participants do not count toward quorum.
· Agenda must be posted at primary location. Posting at remote locations is not required. 
· A member of a state body who participates in a teleconference from a remote location must be listed in the meeting minutes. 
· The state body must provide notice to the public at least 24 hours before its meeting. 
· Notice must: 
· Identify members who will participate remotely.
· Be posted on the body’s website and emailed to any person who has requested notice under Bagley-Keene.
· Identify the primary physical meeting location. 
· Include the applicable teleconference phone number or website or other information for remote access by the public. 
· Notice does not need to disclose location of remote members.
· Agenda must be posted ten days prior to meeting.
· Agenda must include physical meeting location.
· Agenda need not include remote locations. 
· If any state body member participates remotely, the state body must provide a way for the public to remotely hear or observe the meeting, including, if available, access equivalent to the remote members. 
· If the state body discovered that remote access has failed, it must end or adjourn the meeting in accordance with Gov. Code sec. 11128.5. 
· The state body must provide notice of the end or adjournment on its website and by email to anyone who requested notice.
· If the meeting is reconvened on the same day, the state body must provide further notice by automated message on telephone line on agenda or similar means that communicates when the body intends to reconvene and how the public may participate.

Teleconference Requirements Regardless of Option Used
· State bodies must post and distribute meeting notices as described above for teleconference meetings. (Cal. Gov. Code sec. 11123(b)(1)(A).) 
· The teleconferenced open meeting must be audible to the public at the location specified in the meeting. (Cal. Gov. Code sec. 11123(b)(1)(B).)
· All votes taken during a teleconference must be by rollcall. (Cal. Gov. Code sec. 11123(b)(1)(D) and sec. 11123.5(e).)

Voting at Meetings
State bodies must publicly report any action taken, and must report on the vote or abstention of each member present. (Cal. Gov. Code sec. 11123(c).) To satisfy this requirement, state bodies should include in their meeting minutes a record of how each member voted on a particular action item. 

As described above, voting during teleconference meetings must be done by rollcall. (Cal. Gov. Code sec. 11123(b)(1)(D).)

Voting by proxy is not permitted. (68 Ops. Cal. Atty. Gen. 65, 69.) Secret ballots are also not permitted in public meetings. Finally, state bodies also may not vote in closed session on any matter where discussion or action is required to occur in open meeting. (See id. at 69.) 

Public Participation and Comment
Members of the public must be allowed to attend open meetings of state bodies and make comment during these meetings. (Cal. Gov. Code sec. 11125.7.) The state body may not prohibit public criticism of its policies, programs, or services, or of the acts or omissions of the state body. (Cal. Gov. Code sec. 11125.7(c).)

Restrictions on Identifying Public Participant or Commenter
State bodies cannot require members of the public to register, sign in, or fulfill any other condition to attend an open meeting. If a sign in sheet, questionnaire, or other similar document is posted at or near the entrance to the meeting room, or is circulated during the meeting, “it shall state clearly that the signing, registering, or completion of the document is voluntary, and that all persons may attend the meeting regardless of whether a person signs, registers, or completes the document.” (Cal. Gov. Code sec. 11124.)

If a member of the public wishes to make public comment during a meeting, a state body may ask the commenter to identify themselves for the body’s record or meeting minutes. However, the state body cannot require the commenter to identify themselves or prevent the commenter from speaking if they refuse to identify themselves. 

Time for Public Comment
If a state body wishes to establish a standing rule that discussion of agenda items will be given a specified amount of time, or that public comment will be limited to a certain amount of time, the state body may do that by adopting an administrative regulation. (Cal. Gov. Code sec. 11125.7(b).)

If a state body has limited the time for public comment, it must provide at least twice the allotted time to a member of the public who uses a translator to comment. This extension of time does not apply to commenters using simultaneous translation equipment. (Cal. Gov. Code sec. 11125.7(c).) 

Exceptions to Public Comment Requirement
State bodies must provide an opportunity for members of the public to directly address the state agency on each agenda item before or during the agency’s consideration of the item. (Cal. Gov. Code sec. 11125.7.) Exceptions to this requirement are:
· The agenda item has previously been considered by a committee composed exclusively of state body members at an public meeting where members of the public were provided opportunity to comment on the item, unless the agenda item has substantially changed since the state body last considered it; or
· The agenda item is one that may properly be discussed in closed session.

Recording Meetings

Recording by the State Body
State bodies are permitted, but are not required, to record meetings under Bagley-Keene. If a state body makes a tape or other recording of their meeting, the recording is a public record. Therefore, it must be made available to the public under the PRA, but it may be destroyed 30 days after the recording. (Cal. Gov. Code sec. 11124.1(b).) 

Recording by Members of the Public
Members of the public have a right to record open meetings of state bodies, as long as the recording does not disrupt the proceedings due to issues such as noise, light, or obstruction of view. (See Cal. Gov. Code 11124.1(a).)

Media Broadcast of Meetings
A state body may not prohibit or restrict the broadcast of a public meeting, as long as the broadcast does not disrupt the meeting due to issues such as noise, light, or obstruction of view. (See Cal. Gov. Code 11124.1(c).) 

Disclosure of Information under the PRA and Privacy Considerations
As described above, information distributed to state body members before or during an open meeting is public record, and must be disclosed under the PRA. Messages, such as emails, sent to state body members regarding such information can also be disclosed under the PRA. At this time, the law is not clear as to whether state body members’ email addresses are exempt from disclosure under the PRA. Some state body members may use a personal email address to conduct the business of the state body, including receiving meeting notices and communicating with other members. If these members may wish to keep their personal email address private, they may consider using a different email address to conduct the business of the state body. 

New Board Members
Any person who has been appointed as a member of a state body, who has not yet assumed the duties of the office, must conform his or her conduct to the provisions of Bagley-Keene. (Cal. Gov. Code sec. 11125.95.) State bodies must provide a copy of the Act to each member upon their appointment to office. (Cal. Gov. Code sec. 11121.9.) An electronic copy of the Act meets this requirement. 
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